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BBepeHue

MexxayHaponHoe nybinyHoe npaBo U MeXAayHapoaHOe YacTHOoe MpaBo TECHO CBSA3aHbI
Mexay coboin. MexxayHapoaHoe nyb6anyHoe npaBo npeactasaseT cobol
CaMOCTOATENbHYIO NPABOBYO CUCTEMY. HOPMbI MEXAYHApPOAHOr0 Ny6/NYHOro 1
MEeXXZIYHapOo4HOro 4YaCTHOro NpaBa HanpabBJieHbl Ha CO3/laHMe MPaBOBbIX YCJIOBUIA
BCECTOPOHHEro Pa3BUTUS MeXAYyHapoAHOro COTPYAHMYECTBA B Pa3iMyHbIX obnacTax.
Me>xayHapoAHOe YacTHoe NMpaBo npeacTaBaseT coboil COBOKYMHOCTb HOPM,
pPeryampyLwmx YaCTHOMPAaBOBbLIE OTHOLLEHWS, UMEIOLLIME MeXAYHAapPOoOHbI XapaKTep.

Paznmyme mexay MexxayHapogHbiM NyOanYHbIM U MeXAYHAPOAHbIM YaCTHbLIM NPaBoM
MOXXeT bbITb NMpoBeAeHo no creayowmm ocHoBaHusaM Fpomos C.A. CooTHOLLEHME
YacTHOro n ny6snM4HOro npaBa B POCCUNCKOW CUCTEME npaBa: TeHAEHUNN
andpepeHunaumm n nHTerpaumn: Astoped. anc. ... KaHa. opuna. Hayk. - CM6., 2011. - C.
15:

Mo coaep>XaHU pPerynpyemMbix OTHOLWEHUN 06LLECTBEHHbIE OTHOLLIEHUS, Peryanpyemble
MeXAYHapoaHbIM My6/IMYHBIM NPaBOM, HOCAT MEXXIoCy4apCTBEHHbIA XapaKTep.
OTANYNTENBbHOM X 0COBEHHOCTLIO ABNSAETCA Cneyndunyeckoe KavyecTBo, NpucyLlee nx
OCHOBHOMY CybbeKkTy (rocynapcTBy), - CyBepeHuTeT. MexxayHapoaHoe YacTHoe npaso
perynmpyeT OTHOLIEHWS, CKNaAbiBaloWMeCss Mexxay MHOCTPaHHbIMU hnusnveckumm n
IOPUANYECKMMN NNLAMU, MeXAY PUINYECKUMU N IOPNONYECKNMU TNLAMN N
WHOCTpPaHHbIM roCy4apCTBOM B HEMNOJIMTUYECKON Chepe;

no cybbekTaM OTHOLIEHNN - OCHOBHbIMU CyBbEKTaMM MEXAYHAPOAHOro ny6anyHoro
npaBa SABAATCA rocyaapCTBa, @ OCHOBHbIMU Cy6bekTaMn MeXXaAyHapoaAHOro YaCcTHOro
npaBa BbICTYMAOT PU3NYECKne n topugnveckme nmua;

MO NCTOYHUKAM - UICTOYHNKAMWN MeXAYHapoAHOro nybamM4yHoro npasa ABASTCA
MeXXAyHapoAHble 40r0BOpPbl, MEXAYHAPOAHO-NPaBoBble 06bl4aun, aKTbl MEXAYHAPOLHbIX
OpraHn3aunin 1 akTbl MeXAYHAaPOAHbIX KOH(hepPEHLUMIA, B TO BPEMS KaK UCTOYHUKN
MEeXXAYHapOoAHOro 4YaCcTHOro NpaBa - BHYTPEHHEE 3aKOHOAATEeNbCTBO Kak4oro
rocypapcTBa, MexxayHapoaHble 4OroBOPbl, MEXAYHAPOAHO-MPaBoBble 06blYan U
cynebHble npeueneHThl;
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B COCTaB MeXAYHapoAHOro YaCcTHOro npaBa BXOAAT HOPMbI ABYX BUOOB: MaTepuasibHO-
npaBoBble (HENOCPEACTBEHHO yCTaHaB/MBatoLWMmMe npasa n 06893aHHOCTN) U
KOJIIM3MOHHbIE (OTCbhllaloWmMe K HauMOHaIbHOMY NpaBy KOHKPETHOro rocyaapcTBa);

NnopsaaoK PaCcCMOTPEHUS CNOPOB - B MeXAYHAapoAHOM nybanyHoM npase cnopbl
pa3pewatoTca 1Mbo Ha rocyaapCTBEHHOM YPOBHE (MeXXrocyaapCTBEHHbIe crnopsbl), 1Mbo
B CNeumann3npoBaHHbIX OpraHax no 3awmTe npaB YesoBeka (cnopsbl, Kacatowmecs
HapyweHun B oba1acTn NpaB YesnoBeKa);

MeXXAyHapoaHoe YaCTHOe NpaBo, B OT/INYNE OT MexXAyHapoaHoro ny6amyHoro npasa um
HaLMOHaIbHO-MPaBOBbIX CUCTEM, He COCTaBnseT ocobyto NpaBoBylO cucTtemy. MNpaBoBble
HOPMbI, peryanpytoLlime MexxayHapoaHble HEMEXroCyAapCTBEHHbIE HEBACTHbIE
OTHOLLEeHUs, sBnsowmnecs o6 beKTOM MeXXAyHapoAHOro YaCcTHOro NpaBa, Mo CBOEMY
NCTOYHMKY Haxo[saTCA KaK B HAaLlMOHAJIbHOM MpaBe Pas3/INYHbIX rOCYAapCTB, Tak U B
MexxayHapoaHoMm nyb6anyHom npas.e.

Tema 1. CooTHOLWIEHME Me>XXAYHapoaHOoro ny6nwmoro U MeXAYHapoaoHoro
YaCTHOro npasa

1.1 3HavyeHne B3aUMOAENCTBUS MeXAYHAPOAHOro ny6M4YHOro n 4YacTHOro npaea

CoOoTHOLEeHNE MeXAYHapOoaHOro ny6banmyHoOro n MexxayHapoaHoro 4YacTHOro npaea, u
paHee 6b1J10 0gHOM U3 ClIoXKHeNnWwnx npobnem, Ho cenyvac oHa npuobpena ocobyto
OCTPOTY U aKTYaJIbHOCTb.

ITO CBSA3aHO C TEM, YTO B COBPEMEHHbIX YC/IOBUAX B CBA3U C paClUMpPEHNEM
MaTepuasibHON OCHOBbI N chepbl LENCTBUS, YCIIOXKHEHNEM CTPYKTYPbI, @ TakxXe
angpgepeHunaymen cybbekToB MeXXAYHaPOAHbIX SKOHOMUYECKNX OTHOLUEHUA.

NMeHHO "BblaeneHne onpefeneHHbIX HOPM MeXAyHapo4HOro npasa, peryanpyroLwmx
OTHOLUEHNA MeXXOy rocyaapCTBaMu U NPOM3BOAHbLIMU OT HUX CybbekTaMu B
3KOHOMMYecKon 06n1acTun, B OTAE/bHYIO COBOKYMHOCTb lOpnanydeckn obasaTesibHbIX
npegnMcaHuim - MexxayHapoaHOro 3KOHOMUYECKOoro rnpasa - 1 BO3HUKHOBEHMe
HeoL4HO3HAYHO pellaeMbIX MeXXAYHapoLHO-MPaBoOBOM N HaLWOHaIbHO-MPaBOBOW
OOKTPUHAMK COMYTCTBYIOLWMX 3TOMY BOMNPOCOB TEOPETUYECKOro N NPaKTNYeCKOro
XapakTepa (Hanpumep, "TpaHCHaUMOHaNbHOro" nNpaea, "BHeHaLMOHabHOr0" npasa - lex
mercatoria ("Kynedeckoro", "npasa Toprosues"”, nauv "npasa MexxayHapoaHoOW TOprosan"
n gp.) obycnosmnam cam pakT 1 MacwTab oUCKycCMin No NOBOAY NpMpoabl, MecTa B
CYLWEeCTBYOLWMNX NPABOBbIX CUCTEMAX MEXAYHAPOOHOro Ny6/IMYHOro n MeXxxayHapogHoro
YaCTHOro npasa, NX COOTHOLUEHUS, HAaIMYUSA NN OTCYTCTBUA B3aUMOOENCTBUA MexXay



HUMKN" HecTepoBsa 3.3. ICTOpUKO-TeopeTn4eCKmne OCHOBaHUSA YyY4eHUs O pa3aesieHnn
npaBa Ha Ny6An4YHOE 1 YaCcTHOE B 3aNaAHOEBPONENCKOM N POCCUNCKON NPAaBOBOWN HayKe:
ABToped. ouc. ... K. 0. H.H. Hoeropoga, 2012. - C. 22.

MO>XHO B KaTeropu4Hom popme yTBep>X[aTb, 4TO B MPaBOBON HayKe nocsegHen TpeTu
XX BeKa UHTepec K MexAyHapo4HOMY YaCTHOMY MpaBy XapakTepu3oBasics NpsaMon
3aBUCMMOCTbBIO OT aKTYaJIbHOCTU U COCTOSAHUSA pa3paboToK MeXxayHapoaHOro
nybanyHoro npaea. Bo3pacTaHue MeXXAyHapoAHbIX KOHTAaKTOB MeXAy rocyaapcTBaMu v
HaxoOAWMMUNCS MOA NX BNAacTblo CybbekTaMu, a TakKe HebbiBasnlas akTUBM3aLUNA
npoLeccoB MUrpaL NN HacesNeHns, paclUMpPeHns KYJIbTYPHbIX N XO3ANCTBEHHbIX CBSA3EN,
yCuUieHne B3auM03aBUCMMOCTUN N OTKPbITOCTM 06LeCcTB MO OTHOLWLEHUIO OPYr K ApYyry B
LLesIOM - BCe 3TO NposABUIO cebsi Kak COOTBETCTBYOLLME TEHAEHLUN COBPEMEHHbIX
MeXXAYHapOAHbIX OTHOWEHNN. TakmM obpa3oMm, Npoueccbl MHTePHaLMOHaAn3aumnum
MeXXOYHapOO4HOW XW3HW, C OA4HON CTOPOHbLI, 1 obuliee pycno coumnaibHON, MONNTUYECKON
N SKOHOMUYECKOWN OeATesIbHOCTU rocy4apcTB, NPaBUTEsNIbCTB, MeXAYHAPOL4HbIX
opraHmsaumn, obbeanHEHNI NUL, U rpa>kKhaH B HanpaBJeHUN K TpaHchopmaunum B
eQNHYI0 B3aMMOYBS3aHHYIO rnobasibHyt0 CUCTEMY OTHOLLEHUNI U CBA3EW - C APYron,
3aCTaB/IAOT HblHE eLle U elle pa3 3ayMaTbCs, B HYEM »Ke COCTOAT uenun, obbekT u chepa
perynmpoBaHmna MmexxgyHapoaHoro nybam4Horo npasa (MIMM) npyMeHUTENbHO K
COMNOCTAaBJIEHNIO C MeXAYHapoAHbIM YaCcTHbIM nNpaBoM (MYI1), ocobeHHO, KOrga peyb
3axX04UT O NMPABOBOM MOJIOXKEHUN IOPUONYECKUX N PU3NYECKUX NNL, OTBETCTBEHHOCTU
rocynapcCTB nepen Kpyrom 4YacTHOMPaBoOBbIX Cy6bEKTOB, KOTOPbIE MMEIOT Pa3INYHYI0
roCyapCTBEHHYIO MPUHALAIEXXHOCTb N BEAYT SKOHOMUYECKYIO 0eATes/IbHOCTb Ha
TEPPUTOPUAX HECKOJIbKUX CTPaH.

1.2 OcobeHHOCTN B3auMOoOeNCTBUS MeXaAyHapoaHoro ny6anyHoro n 4YacTHoOro rnpaea

OpraHunsaumnsa O6beanHeHHbIX Hauunm obbasuna 2001 rog "rooom ananora Mexay
umsmnansaymsamm'. B 3ToM KOHTeEKCTe npobsieMa COOTHOLEHUS MeXXAYHapOAHOro
ny6/IM4HOro N MeXxAyHapoOoHOro YacTHOro npasa npuobpetaeT 0cobyto 3HAYNMOCTD,
MOCKOJIbKY MO3BOJIAET PACKPbITb NX POJIb HA Pa3J/IMYHbIX 3Tarnax pa3BuTus
yenoBe4yeckoro obuiecTtsa, B TOM YUCJIE N Ha CTbIKE BEKOB U ABYX ThiCAYENeTUN - Mexay
npowegwnmm n byaywnmmm umemnansaumamu. "Ina poCcCUNCKoOn ENCTBUTENBHOCTU
BOMPOC O pa3rpaHnyYeHnn n COOTHOLLEHNN, MOHNMaeMOM KaK conogynmHeHne ogHoro
ApyromMy, B3auMoCBA3U 1 B3anMoagenctema mexgy MMM n MYl nony4ymnn HOBbIN NMMYbC
C NPUHATUEM U BCTYNJ1IeHneM B cnny KoHCcTutyuum P® 1993 r.". B Heln 3aKpensieHo, 4To,
BO-MNepBbiX, "obLenpmnsHaHHbIe NPUHLNMNbLI U HOPMbl MeXAYHAPO4HOro npaea un
MeXXOyHapoLHble 0OroBOpbI, 3aKJo4YeHHble Poccnmnckon depepauven, SBnsTCA
COCTaBHOMN 4YaCTblO ee NpPaBoOBON CUCTEMbI". BO-BTOpLIX, 4TO "B PO npu3sHaloTCa U



rapaHTUpYyTCA NpaBa 1 cBoboabl YeNnoBeKa N rpa)KAaHMHa cornacHo obwenpmn3HaHHbIM
MPUHUMNAM U HOPMaM MexXxAyHapoaHoro npasa" KoHcTuUTyumsa Poccmnckonm degepaumm
(NpnHATa BCeHapoAHbIM rosiocoBaHueMm 12. 12.1993) (c y4yeToM nonpaBoK, BHECEHHbIX
3akoHaMu PO o nonpaBkax K KoHcTuTtyuum PO ot 30. 12.2008 N 6-®K3, ot 30. 12.2008
N 7-®K3, o1 05. 02.2014 N 2-©K3, oT 21. 07.2014 N 11-®K3), cT. 17.

B cBeTe e nonoxeHunn cT.18 KoHCcTuTtyumm Poccum KOHCTUTYUMA POCCUNCKON
depepaynn (NpMHATa BCEHapPOAHbIM rosiocoBaHueM 12. 12.1993) (¢ y4eToM NonpaBok,
BHeCeHHbIX 3akoHamMmn P® o nonpaskax K KoHcTutyuum PO ot 30. 12.2008 N 6-®K3, oT
30. 12.2008 N 7-®K3, o1 05. 02.2014 N 2-®K3, o1 21. 07.2014 N 11-®K3), cT. 18,
TPaKTyOLWMX Npasa 1 ceoboabl YenoBeKa U rpakgaHWHa B Ka4ecTBe HernocpencTBEHHO
OEeNCTBYOWMX, B HaCTHOCTU, N B C/yYasaX, KOrga OHW 3aKpenseHbl B MexxAyHapoaHbIX
noropopax P®, pelueHne noctaBsieHHON NpobaeMbl COOTHOLLIEHUA MeXAYHAPOA4HOIro
ny6/IM4HOro N MeXxayHapoa4HOro YaCTHOrO npaBa CTAHOBUTCA KJIlOYEBbIM U B Cyrybo
MPaKTUYECKOM MNJIOCKOCTU, €C/IN FTOBOPUTL O OEATENIbHOCTU CyAeOHbIX NN NHbIX
rnpaBonpuMeHNTENIbHbIX OPraHoOB. B oTeyeCTBEHHOW HayKe N NMpaKTUKe TaK Xe, KakK U B
OOKTPUHE MeXAyHapo4HOro npaea Apyrux ctpaH, B Tom yncne CHIN, npeobnaparwowee
4YMCIIO NccnenoBaTesien eAnHOOYLWHbI BO MHEHUU O XapaKTepe COOTHOLLUEHUS
MeXXAYHAapOA4HOro N BHYTPUroCcyaapCTBEHHOro (HaunoHanbLHOro) npasa.

ObLwenpusHaHHbIMKU ABNASAKOTCS MOJIOXKEHUSA, YTO "MeXaAyHapoOHoe 1
BHYTPUroCylapCTBEHHOE MPaBo - 3TO CaMOCTOATEJIbHbIE, XOTHA N B3aUMOCBSA3aHHbIe
MpPaBOBblE CUCTEMbI N YHTO OHN HaXoAATCA B MOCTOSAHHOM B3aMOOENCTBUMN,
COMPUKOCHOBEHWUW, OKa3blBasi B3aMMHOe BANSAHME OAPYr Ha gpyra'.

Opyrum He MeHee CTabuibHbIM TEOPETUYECKNM YyTBEPXKAEHMEM B 0bLLEn Teopun npasa
N OTpacneBbiX NMPaBOBEAYECKNX AUCLUMMANHAX, MPUHATBLIX N B HaLWen, 1 B 3apybexxHon
HaykKe, BbICTynaeT rnocTyJslaT 0 TOM, 4TO MeXAyHapoaHoe YaCcTHoe NpaBo eCcTb
oTAeslIbHas CaMOCTOosATesIbHasA OTpac/lb BHYTPUIrocyaapCTBEHHOr 0 Npasa.

OTctoga BbIBOAUTCS HEOBX0AMMOCTb UCC/Ie0BaHNA MeXAYHapoAHOro YacTHOro npaea,
KaK 4aCTu BHYTPUroCcyAapCTBEHHOr o NpaBa, a CONoCTaB/IEHNE ero C MeXXAyHapOoAHbIM
ny6anyHbIM NpaBoM TpebyeT NpoBeAeHNS aHaNM3a Yepe3 NPM3My COOTHOLIEHUS CUCTEM
MeXXOYyHapo4HOro N HaunoHaabLHOro Npaea.

1.3 Npobnema COOTHOLWIEHNA MeXXAYHAPOoAHOro Ny6anM4YHOro n 4YacTHoro npasa B P®

Mpo6sieMa COOTHOLLEHMS MEXAYHAPOAHOIO U BHYTPUroCyNapCTBEHHOI0 NpaBga -
LeHTpasibHasi B TEOPUN MeXAYHapOoaHOro npaBa, NOCKOJIbKY B X0/le ee NPakKTU4Yeckoro
nccnenoBaHNsa MMeeTCs BOSMOXXHOCTb OCYLLECTBUTb CPAaBHUTESbHbIN aHan3 06 beKToB



perynnpoBaHns Ka>kaon N3 CUCTEM, BbIABUTb crneunduyeckme ocobeHHoCTH,
MPOCTPAHCTBEHHYO N CYyOBbEKTHO-00BbEKTHYIO Chepbl AENCTBUSA, CBOMCTBEHHbLIE TOW U
ApYyron MeToAbl perysnpoBaHus, a Takxxe onpenennTb (popMbl U CNOCOObI
nMnieMeHTaunm Mexx4yHapoaHo-rnpaBoOBbIX HOPM B paMKax OTAesIbHOM CTpaHbl".
CooTHOLLEHNE MeXXAYyHapOoAHOro U BHYTPUrocyAapCTBEHHOr O NpaBa - 3TO BCcerpa
OTHOLLUEHMSA CBA3U 1 0bpaTHbIX CBA3eNn, obpa3yolmnx B KOMMNJEeKce B3aumMonencTemne
cucteM. MNMocnepgHee 0byCcoBNEHO 0O BLEKTUBHBLIM XapakTePOM B3aMMHOIM0 BAUSHUSA U
3aBMCUMOCTU MeXAy BHELUHEN N BHYTPEHHEN MOJIMTUKON Ka)Kaoro rocyaapcTrea,
TEHOEHUMSAMN pa3BUTUSA MUPOBOro coobliecTBa B LLESIOM, @ Tak>XKe TeM, 4TOo rocygapcTaa
ABNIAIOTCA CO34aTeNAMN KaK HauMOHaIbHO-MPaBOBbIX, TaK U MeXXAYyHapo4HO-MPaBOBbIX
HopM [yb6nnyHoe n YacTHoe npaBo: npobsieMbl pa3BUTUA N B3aUMOLENCTBUS,
3aKOHOOaTesIbHOr0 BblpaXKeHUs U Iopnandeckon npakTukn: Matepuansl Bcepoccumnckom
Hay4HO-MpakKTu4eckon KoHpepeHuunn (23-24 anpens 2010 ropa) / OTe. pean. npod.B. 1.
MepeBanos. - EkaTepuHbypr: N3a-s8o Ypl'tOA, 2011. - C. 112.

OOHaKo NpaBOMEPHO I PaCCMOTPEHNE MEXOYHApPOAHOro YaCTHOro nNpaBa B BMAe
MPOCTO OTpPAaC/N BHYTPUIroCyaapCTBEHHOIr0 NpaBa, TOXXAECTBEHHON Ntobon gpyron
CaMOCTOSATEsIbHOW (C MO3nLMIN OTpac/eBON NPUHALNEXHOCTN) COBOKYMHOCTU HOPM Mpu
COOTHECEHUN ero C MeXxxayHapoaHbiM NMpaBoM. MIHbIMK CcloBaMu, eC/in B34Tb 3a
NCXOOHYIO MO3ULNIO MOJIOXKEHWE, YTO HaLMOHAIbHO-MPaBOBbIe CUCTEMbI MPUCYTCTBYIOT B
rnobanbHom (MMPOBOIN) OPNONYECKON CUCTEME B Ka4eCTBe YCZIOBHOro uenoro, a M4Yn
ABNSIETCA HEKOEN ero 4YacTblo, NPMYEM BXOASALLEN pa3pO3HEHHbIMKU "aHKNaBaMnN" HOPM
(xoTHa 6bl N caMoCcTOATENbHBbIMU, 060COBNEHHBIMU B OTAE/IbHbIE OTPAC/N
BHYTPUroCcyaapCTBEHHOro npasa

B nyHKTe 4 cT.15 KoHCTuTyuum PO KoHCcTUTyumna Poccninckon depgepaynm (NpmHaTa
BCEHAPOAHbIM ronocoBaHmem 12. 12.1993) (¢ y4eToM NonpaBoOK, BHECEHHbIX 3aKOHaMu
P® o nonpaBkax K KoHCcTuUTyuuu P® ot 30. 12.2008 N 6-PK3, ot 30. 12.2008 N 7-®K3, ot
05. 02.2014 N 2-©K3, o1 21. 07.2014 N 11-®K3), cT. 15 onpenenseTcs, 4TO B CiayvasXx,
Korga "MexxayHapoaHbIM AoroBopoM Poccumnckon depgepaumm yCTaHOBJIEHbI UHbIE
rnpasuia, 4em npenycMoTpeHHbIe 3aKOHOM, TO NMPUMEHSAIOTCA NMpaBunia MeXxaAyHapo4HOro
aorosopa".

9To noaTBep>xAaeT 6€3yCNoBHbIV BbIBOA O MPUOPUTETE MEXAYHAPOAHO-MPABOBbLIX HOPM
MO OTHOLUEHWUIO K HOpMaM HaLMOHaIbHO-MPaBOBbLIM.

OLHaKOo Kak BbITb C MCNOJIb30BAaHUEM ANS Lefielt perynpoBaHuns rnoao>XKeHumn
HaLMOHaJIbHOr0 3aKOHO4ATENbCTBA, CO3AaHHbIX Ha OCHOBE COOTBETCTBYHOLLLENO
MeXXAYHapoaHOro A0roBopa 1 BbICTynalowWmMx, Takum obpa3om, C 04HON CTOPOHbI, B



KayecTBe nNpeanucaHnim HauMoHaIbHOro NpaBa Hallero rocyaapcTsea, a C APYyron -
ABNAOLLNXCS HOPMaMM MeXXOyHapoaHOro A4orosopa, POPMMpPYHOLWLMMN COCTaB
poccunckoro MYri?

Mony4yaeTcs, 4TO Takas HopMa byaeT UMeTb NPUOPUTET HaZ caMol coboir.

Bpsio M1 MOXKHO MOJIHOLLEHHO OTBETUTb Ha 3TU N OOMNOJIHUTENIbHO BO3HMKaOLWMNe
BOMPOCHI 63 yCTaHOB/IEHNSA CYTU BXOASALMNX B CONOCTaBASEMbIE MOHATUS TaKnX
KaTeropun, Kak cucTemMa rnpasa 1 NpaBoBasi CUCTEMA, PEry/INPyeMble OTHOLLEHUS, LEeNn
perynmpoBaHus, nyban4yHoe n 4YaCTHOE, MeXXAyHapOoAHbIN XapakKTep, HOPMbl, MCTOYHUKMN
npasa, GOPMbl B3aUMOBINSIHNSA U B3aUMOMPOHUKHOBEHNA U T.4.

HayHeM c pyHOaMeHTaIbHbIX KQaTEropuin, B Ka4eCTBE KOTOPbIX 3aKOHOMEPHO BbICTYMatoT
NePUHNLIMN COOTBETCTBEHHO MEXXAYHAPOAHOro Ny6JNYHOro N MeXXAyHapoaHOro
YaCTHOro npa.a.

"Me)xOoyHapoaHoe npaBo B CaMoM obLeM Bnae noHMMaeTcs Kak ocobasa cuctema npasa,
perynmpyrouwas oOTHOLEHNA MeXay BNaCTHbIMU, CYBEPEHHbIMU CyObeKkTaMu
MeXAYHapOOHbIX OTHOLLIEHWUI - rocyAapcTBaMm, rocyjapcTBonofobHbIMun n/nnn
NPOU3BOAHLIMWU OT rocyaapcTs obpa3oBaHNAMN (MEXIOCyAapCTBEHHbIMU
opraHm3saumamn)".

Me>xayHapoaHOe NpaBo eCTb CUCTEMA CO34aBaeMbIX FoCcyaapcTBaMm (M YaCTUYHO
ApyrumMmn cybbekTaMm MexxayHapoaHOro rnpasa) NyTeM COrslacoBaHUsS UX BOJb
IOPUANYECKUX HOPM, PEryNpyoLWmnx onpeaeneHHblie o6 ecTBeHHbIe OTHOLIEHUS.

OTanenbHble aBTOpPbI, opMynupysa gedunHuymio MMM, cTpeMaTcsa oTpa3nuTb He TOJIbKO
CUCTEMHYIO CTPYKTYPUPOBAHHOCTb OoNpeaeseHHON COBOKYMNMHOCTN ocoboinn KaTeropumn
counasibHbIX HOPM, KOTOPbLIMU ABAAKOTCA MEXAYHAPOAHO-MNPaBOBbLIE NpeanncaHmns, HO U
NnoaYepKHYTb € QUHCTBO Lesiern N NPUHLKUIMOB Takou cucTeMsl. "MexayHapoaHoe npaso -
3TO CUCTEMA IPNONYECKUX HOPM, PErYINPYIOLLNX MEXIOCyLapCTBEHHbIE OTHOLUEHNS B
uensax obecnevyeHns Mmmpa n coTpygHmyecTsa".

Y10 KacaeTcss MUI, To, ecnn MMeTb B BUAY NOJb3YHOLLYOCA HAaUBOIbLWIMM MPU3HaAHNEM
TOYKY 3pEHUA, YTO MEXAYHapOoAHOEe YacTHOE NPaBo BXOAUT B Ka4YecTse
CaMOCTOATENbHOM OTPAC/N NMpaBa B HALIMOHAIbLHO-NPaBOBYIO CUCTEMY OTAEJIbHO B3ATOr0
rocyiapCTBa, OCHOBHbIE COCTABAAKOLLINE €ro onpenesieHns CBOAATCS K C/ieyloLlemy:
MeXXIyHapo4HOe YaCTHOE NPaBo pPeryanpyeT rpa)AaHCKo-NpaBoBble, CEMENHbIE U
TPY/A0Bbl€ OTHOLLUEHUS "C MHOCTPAHHBLIM UK MEXAYHapPOoAHbIM 3/IeMeHTOM" MypomLeB
C.A. OnpepneneHve n oCHoBHoe pasaeneHue npasa N3bpaHHblie TpyObl MO PUMCKOMY U



rpa>xgaHCKOMY MnpaBy.

OHN MOHMMaKOTCH B LUMPOKOM CMbIC/Ie, TO €CTb KaK OTHOLWIEHUS, BbIXo4dlme 3a npenesl
ofHoro rocygapcTea. He BoaBasicb B NnoApobHOCTM HECOOTBETCTBUSA NCMOIb3yeMON B
bonbwnHcTBe gedpnHUUMn MYT KOHCTPYKUMN "MHOCTPAHHOIO 3/IeMeHTa" He TONbKO
CyLLeCcTBY aHa/U3Mpyemoro npegmeTa, HO U rocrnoAcTBYOLWNMM B TeOpUn rnpasa
MPUMEHNTEJIbHO K CTPYKTYpPe NPaBOOTHOLLEHNSA MO3NLNAM, PAaBHO KaK N KPUTUKN OPYrnX
npuemMoB B nogxoAax K onpepeneHuto MYl, cka>keM, HeNpPUrogHOCTN ONUcaTesIbHOCTU B
xapakTepe obo3Ha4vyeHnsa ero obbekTa (NepevyncieHne Kak oCHoBa MeToa Bcerga
4ypeBaTO Cepbe3HbIM HeAOCTaTKOM - OKa3aTbCA HEMOJIHbIM, YTO Ha CaMOM fefie U UMeeT
MeCTO B JaHHOM ciiyyae, Tak Kak MYl MoXXeT perynmpoBaTb N 3eMeJibHble, N arpapHble,
N TOProBble OTHOLLEHUS, €CIN TaKOBblE ABAAIOTCA YaCTHOMNPABOBbLIMMN), OTMETUM OAHO
4ype3Bbl4anHO NOONbLITHOE 06CTOATENLCTBO, CBOMCTBEHHOE NMpexxae Bcero
oTe4yeCTBEHHON NPaBOBOW AOKTPUHE.

XapaKTepHO, 4TO Npu NOMNbITKaxX o4epTUTb 0bLwme rpaHuLbl npeactassaeHnn od MUl u o
ero obbekTe NMbo faTb eMy onpefeneHne npaBoBeAbl 3aHUMaNNCbL BONPOCOM O ero
mMecTe B rnobanbHom opnanyeckon cncteme. NIHbiMn cioBamMmm, pacCMoTpeHune
COOTHOLUEHMA NCTOYHMKOB MYTT C ApyrnMu cucteMmamm n oTpacaaMuy npasa, B HaCTHOCTU
C MeXXAYyHapOA4HON CUCTEMON N 0COBEHHO MeXXAyHapoAHbIM NYBAMYHLIM NPaBOM, AaBaso
nccnenoBaTesiiM KoY K MOCTUXKEHMIO CyLLecTBa U cneumngunyecknx ocobeHHocTen
[AHHOW COBOKYMHOCTU HOPM 0ObEKTMBHOIO Npasa.

Tema 2. Pa3BnTtume B3anMoaencTemns MeXayHapoaHOro I'Iy6J'II/I‘-IHOI'O n 4aCTHOIO MpaBa

2.1 MNMpobnema "NpoTUBOMONOXKHOCTMN" KOMMOHEHTOB NY6JNYHOro N YaCTHOrO B
MeXXOyHapo4HOM rnpase

OTBET Ha BOMPOC O COOTHOLLUEHUN MeXOYHapOoAHOro ny6an4yHoOro n MexxayHaponHoro
4aCTHOro NpaBa AJ19 MHOMMX Y4YeHbIX-IOpUCTOB NpeacTaBnseT cobon NpUHUMNNAIbHbIN
MOMEHT, NpeXxae BCero rnpu BbiABJEHNN NPUPOLbl U CneundunKkn nocnenHero, paBHo Kak
N XxapakTepa B3ammogencTemsa mexxay MMM n MY,

ymaeTcs, 4TO OCHOBHbLIM BO34ENCTBYHOWMM (PaKTOPOM, KOTOPLIN 00bACHAET NoA0OHbIN
noaxon, BbiCTyrnaeT, C O4HON CTOPOHbLI, HAaIM4YMe U B TON N B OPYron KaTeropmnsax
3/leMeHTa "MexAyHapoAHbIN", a C APYron - aHTOHUMUNYHOCTb U 06 beKTNBHaA
MPOTMBOMNOCTAB/IEHHOCTb ABYX APYrMUX KOMMOHEHTOB: "NybanYHbIN" B OOQHOM C/yyae 1
"4aCTHbIN" - BO BTOPOM.



"MeXxAyHapoOHbIN, B 3Ha4YeHUN "MexrocynapcTBeHHbIn", xapaktep MM B COBpeMEeHHbIX
YCJ/IOBUAX HE BbI3blBAa€T COMHEHUIN, XOTA N NpeanpuHMMalOTCA MOMbITKU PacWNpUTb KPyr
ero cybbLekToB 3a CcHeT BKJIIOYEHUSA B HEr0 TPaHCHaUMOHaIbHbIX KOpnopauun n
MHOIOHALMOHaIbHbIX KOMMaHUW, a TakXXe MHAUBNAYyMoB (pum3nyecknx nuuy)" Mypomues
C.A. OnpepeneHne n 0CHOBHOe pa3aesieHune rnpasa.

OOHOBPEMEHHO TOT XXe CaMbll TEPMUH BECbMa HEOAHO3Ha4YHO MOXXeT ObITb NCTOJIKOBaH
B KaTeropumn "mMexayHapogHoe 4acTHoe npaBo". B TepmMmuHe "MYI1" oHO npucyTCcTBYeT
Ansa obo3HavyeHus 6osee LWNPOKON, HEXENN BHYTPUrOCYAAaPCTBEHHbIE PaMKU
KOHKPEeTHOro rocygapcTBa, chepbl CyLleCTBOBAHNA peryampyembix UM obLLeCTBEeHHbIX
oTHoweHn. OQHaKo ncyepnbiBaeTCcs Jin 3TUM MpaBoBas NpMpPoha paccMaTpuBaemMon
COBOKYMHOCTW NPaBOBbIX NpeAnucaHnin n peryampyemMbiXx UMy OTHOLLUEHUA?

OenctBuTtenbHO, "KpaHe Ba>XHO MOoAYEPKHYTb NPOsBAEHNE MeXOYHAapooHOro
xapakTepa MYl He TONILKO 3a CYeT TOro, 4ToO OHO peryanpyeT OTHOWEHNA, nexallune B
chepe MexxAyHapoOHOro X039NCTBEHHOIrO, TOProBoro 1 rpakaaHckoro obopoTa, To eCTb
BbIXOAsALLME 3a Npenesbl npaBonopsaka o4HOro rocygapcraea.

"MexxgyHapoaHocTb" MYl ycMaTpumBaeTCa TakXe u B Apyrom obctoatenncree. Bo-
nepBbiX, BECOMbIN yaAeNbHbIA BeC B cocTaBe HoOpM MY 3aHMMalOT npeanncaHuns,
COorslacoBaHHble MeXAYHapOAHO-MPaBOBbLIM (40rOBOPHLIM AN 0BbIYHO-NPABOBbLIM)
nytem. CnefgoBaTesibHO, MOCKOJIbKY Takue HOPMbl HE MOryT BbITb U3MEHEHbI
rocygapcTtBaMuy B O4HOCTOPOHHEM nopsaake, MYl nmeeT B cBOeM COCTaBe, XOTA U C
M3BECTHbIMU OFPaHNYEHNSAMN MO CBOEMY CMbIC/IOBOMY COLEPXaHUIO, eguHble (TO eCTb
BO3HUKLUME N3 MEXOYHapoAHbIX A0roBopoB NnMbo obbl4aeB) HOpMbI. HacTHOE K
nybsan4yHoe NpaBo Kak oTpacau npasa.

Bo-BTOpPbIX, KOJIJZIM3NOHHbIE NPaBUia KaXK4oro rocygapcrtea HepenkKo oTChblatoT
perynmpoBaHue K MaTepuasibHbIM HOpMaM MHOCTPAHHOI O Npasa, N B Ka>KA40M
OTAEes/IbHOM C/ly4Yae persiaMmeHTaumsa 4aHHOro oTHoweHus obecnevymBaeTcs
MeXXAYHapOoLHbIM B3aUMOAENCTBUEM HaLMOHAJIbHbIX MPaBOBbIX CUCTeM. B coyeTaHunmn
DEeNCTBMA KOJIIM3NOHHON HOPMbl OTe4YeCTBEHHOIro NpaBonopsaka n MmaTepunanbHON
HOPMbl MHOCTPAHHOI O Npaea (Kak 04HOM M3 BO3MOXXHbIX BApPMaHTOB), COBMECTHO
perynmpyowmnx KOHKpeTHble 06 ecTBEHHbIE OTHOLLEHUS, MPOSABISETCSA
MeXXAYHapoLHbIN xapakTep MYI1 B NHOM acnekTe, Hexenun npu ogHOBPEMEHHOMN
KOHCTaTaunn rpa>K4aHCKO-NMpaBoBOn (LUBUANCTUYECKOW), NN HEBJTACTHOMN
(HecyBepeHHON), NPUPOLbI aHAIN3NPYEMbIX OTHOLLUEHUNIN, KOTOPbIE BbIXOAAT 33 paMKu
npaBonopsaaKka TOJIbKO OQHOMo rocygapcTBa.



MexxayHapogHoe YaCcTHOE NMpaBo CTAHOBUTCS NMOUCTUHE MeXAyHapoaHbIM 6rnaronaps
00bEKTMBHOMY OTPaXXEHUIO B HEM MHOXXEeCTBa COLMasIbHbIX U IOPUONYECKUX OTHOLLEHWA,
OMOCPEACTBYIOLNX CBA3N MeXAY CaMUMWN CyBEPEHHbIMW rocyAapCTBaMu, Mexay
oTheJsIbHbIM roCyfapCTBOM N HaXo4AWMMUCSA B Chepe ero iopucankumm HaumoHa bHbIMU
cybbekTamum npaBa, Mexay cammmm cybbekTamu, NpuHagiexxawmmm K pa3HbiM
npaBonopsfkaMm, a Takxe B3aumMoLencTBMe MexxAyHapo4HOMW CUCTeMbl rnpasa C
HauMOHaJIbHbIMU MPaBOBbLIMU CUCTEMaMU, PABHO KaK U MexayHapoaHoe
B3aMMOLEeNCTBME HAaLMOHAaIbHO-MPAaBOBbIX CUCTeM Mexay coboin. K TakoMy napameTpy,
KaK "MeXAyHapoOHbI XapakTep pacCMaTpMBaeMOW COBOKYMHOCTN HOPM U
perynnpyembiX UMW OTHOLLEHWUN, cnefyeT NnoaxoAuTb He C PopMasibHO-A0rMaTUYeCKuX,
a C pUNoCOPCKUX, JnaneKTn4ecknx no3nuyni. BeisbiBaeT NHTepeC TpaKTOBKa
MeXXAYHapOoL4HOro npaBa N MeXXAyHapo4HOro 4YaCTHOro rnpasa B CONOCTaBJIEHUN C
OTAe/IbHbIM UHCTUTYTOM - MEeXAYHAPOLAHbIM rpa>K4aHCKMM NpoLeccomMm,
NPUCYTCTBYIOLLAA B COBpeMeHHbIX paboTax HeKOTOpbIX 3apybeXXHbIX aBTOpPOB: "TepMuUH
"MexxAyHapo4Hoe rpa)KaaHckoe npoueccyajibHoe NpaBo" Tak e HEeMNnoHATEH, Kak 1
KaTeropusa MexayHapoaHoro 4aCcTHOro npasa.

N3 npuBepneHHOW UMTaThl cegyeT, 4TO aBTOp BUAUT B MeXAYyHapo4HOM rnpase, BO-
nepBbIX, HEKUN (DeHOMEeH, OaHHbIN FOCYy4apCTBOM, a TakXXe cucTemMy HopMm bonee
BbICOKOro nopsiaka, 4eM HalMOoHaIbHOe NpaBo, - BO-BTOPbLIX. [ToXXanyn, He CTOUT eLle
pa3 oCTaHaB/MBaTbCA Ha a3axX Teopuun rnpasa, MeXXAyHapOoLHOro rnpaBsa B HYaCTHOCTHU, U
[0Ka3blBaTb OWMOOYHOCTb NOAOOHbBIX BO33PEeHUMN.

B o6oux cnyyasix pedb naeT 0 HauMoHa/IbHOM NpaBe, SABAAIOLWEMCA MHTEPHALWOHAIbHO
YaCTUYHO YHUMDULIMPOBAHHbBIM, @ HE 0 MeXXAYyHapoA4HOM NpaBe B CMbIC/ie NpaBa bonee
BbICOKOI0 paHra, 4aHHOro rocyaapcTBamM.

MeXxayHapo4HbIM B MeXXAYHAapPO4HOM rpa)kKgaHCKOM MnpoueccyasjibHOM npaBe ABSeTCs
He ero UCTOYHUK, a NOCTaBJIeHHbIe nepen rNpasoM 3agaun'.

OnaHako 6bi10 Obl HeEBEPHbLIM N NMPOCTOE UTHOPUPOBaHNE NX CylLeCTBOBaHNA.

EnBa in He Bonee C/I0XKHOM BbIFAAUT Leflb PacKpbITUA cogep>XaHUs 1 BO3OeNCTBUSA Ha
NCKOMOE COOTHOLLEeHNe BTOPOM Napbl 3/1IEMEHTOB, MPUCYTCTBYIOWMNX B HAMMEHOBaHMAX
aHanM3npyemblX KaTeropun, - "nybam4Hbin" n "4actHoin".

2.2 MNpobnema npeBanmpoBaHns NyBANYHOrO U YHaCTHOro0 MeXXAyHapoaHOro rnpas

B nocnegHee BpeMsa B pOCCUNCKON OOKTpUHE (a paHee B COBETCKOW) HepenKo
aKLEeHTUpyeTCs BHUMaHME Ha TOM, 4YTO IlaBHbIM B KaTeropum "MexxayHapoaHoe 4acTHoe



npaso" aBnaeTca TepMUH "4yacTHoe".

[encTBnTenbHO, OTPULATbL YaCTHOMNPABOBYIO, HEBMACTHYIO CYTb PEryJMpyeMbIX UM
OTHOLLEHUN He npuxoanTcsa. Ee HegooueHka npuBena 6bl K CMELLEHWIO C OTPACAAMMU
ny6,MYHOro NpaBa HaLWOHAIbHO-MPAaBOBOW CUCTEMbI TN C CUCTEMOW MeXXOYyHapOoOHOro
npa.a.

C opyrouv CTOpPOHbI, NepeoLeHKa 3TOro Ka4yecTsa CnocobCcTByeT, Kak cnefyeT U3
HEKOTOpPbIX BbICKa3blBaHUW, HUBeupoBaHuio MYl ¢ gpyrumMmm oTpacnamu
LUVUBUINCTNYECKOr0 HarnpaB/eHNs BHYTPUroCcyoapCTBEHHOr 0 npaBa (rpa>ka4aHCKuUM unm
TOProBbIM, XO3ANCTBEHHbIM, NPeANPUHNMATENIbCKUM U T.M.) N AaXXe B COCTOAHUNN
MPUBECTU K OTPULLAHMNIO CaMOCTOATESIbHOI0 XapakTepa nocnegHero. C 3TON TOYKMU
3peHNS, 4HTOObl OTTEHUTb UCTUHHYIO Npupoay perynmpyemMmsix MYl OTHOLIEHNIA, MOXXHO
Ob1s10 66l fa)ke MOCTaBUTb CJIOBO "4aCTHOE" Ha NepBOe MeCTOo U MoJIy4nTb Hagnexaulee
o603Ha4yeHne paccmaTpmBaeMor 061aCcT NpaBa U HAYy4YHON AUCUUMINHBI "4aCcTHoe
MeXaAyHapoaHoe rnpaso”.

OnHako BBMAY TOro, 4TO NepBbIN N3 PACCMOTPEHHbIX 3/IEMEHTOB - NMpusaraTtesbHoe
"MeXxOyHapoOHbIn" - ABNSeTCA, HECOMHEHHO, HEeCYLLEN KOHCTPYKLUMEN, UMEHHO
napameTp "MexayHapoaHbIn" BbICTyNaeT onpenensatowmm aasa HaMMeHOBaHNSA OAaHHOW
COBOKYMHOCTW HOPM. YacTHoe n nyban4Hoe npaBo Kak oTpacau rnpasa.

Ha nepBbIn B3rnsa4, NOHATUS "MexayHapogHoe nybnmyHoe" n "MexayHapoaHoe 4yacTHoe
rMpaBo" BbICTYNAKOT KakK NapHble KaTeropmn: o4HO - B NOAJIMHHOM CMbIC/e
MeXXZyHapoLHoe (MeXrocygapCTBeHHOe) npaso, APYroe - 4acTb
BHYTPUroCyLapCTBEHHOrro, HauMoHaIbHOro npasa. [NlepBoe HanpaB/eHO Ha
perynupoBaHue BiaCcTHbIX (MyBAMYHbBIX) OTHOLWEHWIW, BTOpPOe Npu3BaHo obecne4ynTb
ynopsagoveHune OTHOWEHN B OCHOBHOM MeXXAy (PU3NYECKNMU U IPUANYECKUMU NTNLAMN.
HecMoTps Ha peanbHOe NpUCYTCTBME B AaHHbIX 061acTax npaBa 0603Ha4YeHHbIX
AABJIEHNIN, HeobXOANMO BCe e npenocTepeyb OT runepbonmsaymm 3Ha4yeHus
npoTuBonocTasaeHuns "nybamyHoro" n "4acTHoOro" no OTHOLWIEHUIO APYF K APYry N B
LL,eJIOM 3TUX MOHATUN.

NTak, "ecnn 4YacTHoOe npaBo obecneymBaeT peanm3ayntio NHTEPECOB KaXka4oro n3 Hac B
oTAeNbHOCTN, TO Ny6IMYHOE NpPaBo CNOCOBCTBYET YTBEPXKAEHUIO TEX XKE CaMbIX
WHTEepecoB, TONIbKO AJ1a BCex rpakaaH". NMostomy nybanyHoe npaBo NpeacTaBaseT He
MEHbLUYIO LEHHOCTb, YeM YacTHoe. OgHaKOo NoHMMaHne "nybanyHoOro" NCKAYNTENbHO
KaK BHELUHEero nposB/ieHNs rocyfapCTBEHHOCTU N MEXAHNYECKOro TOJIKOBAaHMSA CBSA3MU
ny6anYHBLIX MHTEpPeCcoB C MHTepecaMmu obuiecTsa, co BceM pa3Hoobpa3nem



BCEBO3MOXXHbIX CBSA3€N MexX Ay HUMWU, HE MO3BOJIAET COrNacuTbCA C AasibHENLINMM
BbIBOAAMU, K KOTOPbLIM NpMBOANT NoaobHoe HanpaBs/ieHNe pacCyXAeHNn. B paBHON
CTerneHun Bbi3blBAaET BO3PaAXKEHUS U BOCNPUATME "4aCTHOro" B Ka4ecTBe TOJIbKO JINLLIb
WHCTPYMeHTa Pa3BUTUSA U 3alLUTbl UHOAMBUAYANbHbIX NMPaB UL (FrpakaaH).

2.3 MNpobnema pasrpaHuyeHne cpep MexxayHapoaHoro ny6anMyHoro u YacTHoOro npasa

Noes o HeobXxoOMMOCTU YETKO pa3rpaHU4nMBaTb Chepbl HaCTHOro 1 Ny6MYHOro Nnpasa u
MPUMEHATb COOTBETCTBYOLWMNE MEXAHN3MbI PErYIMPOBAHUA TaM, r4e OHU YMECTHbI.
My6nnyHo-NpaBoBbie MEXAaHN3MbI MPUrOAHbI 419 KOHCTPYMPOBaHUA CaMoro
rocynapcCTBa, €ro opraHoB, 4719 peryampoBaHus ynpaBieHYeCKON AeaTeNlbHOCTH,
roCcyaapCTBEHHbIX PUHAHCOB N HAJIOrOBbIX OTHOLLEHUN, COLMaNbLHOro obecneyeHus,
MPaBOCYyANSA, OXPaHbl JINYHOCTU 1 Npupoabl. [pnemamm 4YacTHOro npaBa onocpenyTCcs
OTHOWEHNA cObCTBEHHOCTU, TOBAapPHO-AEHEXHOro obopoTa, chepbl HaCTHOM N CEMENHON
XXU3HN N T.4.

Mexnay TeM perynampoBaHue BCEX MEPEYNCNIEHHbIX CPepP TONbKO TOraa AOCTUINHET
HaasexXallero ypoBHs 3¢pheKkTUBHOCTWU, KOr4a rnpaBoBble Moaenn byayT B aHaIOrMYHON
CTeneHn y4nTbiBaTb B NyO/INYHO-NPaBOBbIX OTHOLLIEHUSAX, N 0CObeHHOo B Bbibope
IOPUANYECKUX CPEACTB, MHCTPYMEHTbI BO3AENCTBUS Ha MHTEpPeChl YaCTHbIX L, a B
o6s1acT YacTHOMPaBOBOM - Lesin BCero obuiecTsa v rocygapcTea B LesioM. Ha camom
nene n B nyb/iIN4HOM, N B HaCTHOM NpaBe nepenseTeHbl Bceobume (0bwecTBeHHbIE) U
YacCTHble (MHOMBMAYaANUCTNYECKNE) nHTepeckl. NpumepoB ToMy HeMasno. CKa)kem,
"mpoueccyasnbHOE, B YaCTHOCTU rpakKJiaHCKOe npoLeccyasibHOe NpaBo, TPagULMOHHO
cynTaeTca obnacTbio NybanyHoro npaea”.

TeM He MeHee, OTHIOAb He BO BCEM OTHOLLEHUS, COCTaBAsAOWME 06 bEKTUBHYO OCHOBY
rPa>kAaHCKOro npouecca, XapakTepusyTCsa CBA3bIO BAACTU U MOAYNHEHUSA MeX Oy
CYyZOM N y4aCTHMKaMKU Cya0oNpon3BOACTBa. 34eChb WMPOKO (0COBEHHO B TOM, 4TO
KacaeTcsa MeXXAyHapoAHOro rpa)kAaHCKoro npowecca) npuMeHsaeTcs 40roBOpHas
NOACYAHOCTb, BbICTYMNJIEHNE OT CBOEro MMEHU, HO B 3aLUUTY YY>XXUX NHTEPEeCOB YaCTHbIX
nny,; TpeboBaHns 0 Npn3HaHUM B cyaebHOM NopsaaKke HeCOCTOATEIbHbIM Nnua, He
CrnocobHoro onnaTnTb B HagJexawmm Cpok n B TpebyemomMm obbeme CBOU A0, paBHO
Kak n TpebosaHne 06 obsA3aTeNnbHOM NMKBUAAUNN OOJIDKHUKA, OCHOBaHbI Ha
WHCTPYMEHTapun 4YaCcTHOIro rnpasa WU HanpasJ/ieHbl Ha 3aLUNUTY KPpeouTopoB 1
3BEHTYaJ/IbHbIX KOHTPAreHToOB OO/DKHMKA OT ero HEOCMOTPUTENIbHOW NOJIMTUKN B
bn3sHece, HO B paBHOM cTeneHn obniafatoT U NyBAMYHO-NPaBOBbLIM NOTEHLMAJIOM -
3alMTUTb PbIHOK, YCTOM XO3ANCTBOBAHUSA, TO eCTb obLiecTBa U rocyaapcTBa B LIEJIOM.



MprMepbl MOXKHO 6b110 6bl YMHOXNTL. COBEPLUEHHO OYEBUAHO, YTO LN rpakaaHCKoro,
B TOM 4YnCsie MeXAYHAPOL4HOro rpa>KAaHCKoro npouecca, - YaCTHOMNpPaBoOBbIe, B TO BpeMs
KaK 60/IbLUNHCTBO NCMOJIb3yEeMbIX UM MNPaBOBbIX CPEACTB HOCUT NY6ANYHO-MPaBOBOWN
XapakTep.

Takum obpa3oM, UMEHHO BCneacTBMe NogobHOro coyeTaHus Apyr C ApyroM, npu4em
NOVUCTUHE OPraHNYHOro, Ny6JAMYHO-NPABOBbLIX N YAaCTHOMNPABOBbLIX 3/IEMEHTOB Nyb/INYHOE
N YaCcTHOE NMpPaBO MOryT COCTaBJIATb, KAK 0TMEYaJIoCb paHee, PaBHYIO LLEHHOCTb.

3aKJslo4YyeHue

C y4eTOM N3N0XXKEHHOro Kateropusa "mMexxayHapoaoHoe 4YacTHOe npaBo" BPAL /I MOXKeET
npencraTbh Kak onocpencTBoBaHUE MHTEPECOB YaCTHbIX JINL, B OTPbIBE OT Ny6NYHO-
MpPaBoOBbIX Liesnen rocygapcTs Npu NCMosIb30BaHUN €ro HOpM.

AHanorn4yHo aTomy "MexayHapoaHoe nybamyHoe npaso" He cBOOOAHO OT
YaCTHOMPaBOBbLIX MPOSABJIEHNIN, KAaK U B CBOIO o4epenb "MeXAyHapoaHOoe YacTHoe npaBo”
obnapaeT 3Ha4YUTENIbHLIM 06beMOM KavecTsa "nybanyHocTn".

Tak, ceobofa forosopa, yCMOTPEHME CTOPOH U UX PAaBEHCTBO Kak MPUHLMUMbI
perynmpoBaHus ntobbiX OTHOLWEHNN LNBUANCTUYECKOW HAaNpPaB/ieHHOCTU B
MeXXAYHapoAHOM YaCTHOM rnpaBe 6&€CKOMMNPOMUCCHO MOryT BbITb OrpaHNYEeHbl CTPOrMMMA
nMrnepaTUBHbIMN HOPMaMM, a TakK>Xe OroBopKom o "nyban4yHom nopsaake”,
"npoTmeBopeynmn nobpbiMm HpaBam", "obLLeCTBEHHbIM NHTepecaM", "rocyaapCTBEHHOMY
cyBepeHuTeTy, 6e3onacHocTn" 1 T.4.

MpUHUMN coCTA3aTeNIbHOCTU B FPaXkAaHCKOM npouecce, cay>Xawnin pbl4arom
4aCTHOMNPaBOBOr 0O peryJnpoBaHns, B TOM YMUCie 1 Torga, Korga B gesie y4acTsyloT
WHOCTPaHHble Cy6BbEKTbI, B MPaBOBbIX CUCTEMAX HEKOTOPbIX CTPaH BMNOJIHE Y)KMBAETCA C
TpeboBaHneM pgencTeuin cyga. Kpome 1oro, 3ToT NpUHUNN OEANCTBYET B YC/IOBUAX
NPUHLUMNA 06BEKTUBHOCTU, BCECTOPOHHOCTU U BHYTPEeHHeN ybe)x JeHHOCTN cyaa B
oueHKe 0bCToATeNbCTB Aesla U pa3peLlleHnn Crnopos. B ntore nogyepkHeM eLe pas, He
00ACb MOBTOPUTLCHA, BECbMa Ba)XHOE XapaKTepHoe Ka4yecTBO cooTHoweHuns MMM n MY -
ypaBHOBeLeHHOCTb "ny6snyHoro" n "4yactHoro".

MNoxxanywn, Hanbosiee SPKNM CBMAETENbCTBOM B MOJIb3y 3TOW MO3NLMKN BbICTYMAET TO, 4TO
n B MMM, n B8 MYIT forosop CNyXMUT UCTOYHUKOM HOPUONYECKUX HOPM, UCMOJIb3YyeMbIX 014
perynampoBaHusa COOTBETCTBYHOLLMNX OTHOLUEHUN.



OOHaKO B MeXAYyHapO4HOW CUCTEME OH ABJISAETCA PerysiaiTOPoOM OTHOLWEHNN Mexay
rocyfapcTBaMum N MeXMNpaBUTENbCTBEHHLIMU MeXAYHapOAHbIMU OpraHM3aunsamm
(oTHOLWeHn, Mo cyuwecTBy, BNaCcTHOrO XxapakTepa).

B obnacTtun »xe MexxayHapoLHOro 4aCcTHOro rnpasa MexAyHapoaHbi gorosop 6naronaps
PYHKLMOHUPOBaHUIO ornpenesieHHbIX MeXaHN3MOB, YCTaHOBJIEHHbIX
BHYTPUIroCyoapCTBEHHbIMU (MpenMyLeCcTBEHHO KOHCTUTYLMOHHBIMW, XOTS B page
C/ly4aeB U UHbIMKU) NpeanncaHnsamu, obecneymBaeT perynaTMBHOe BO3AENCTBME

cofep Xalmxcs B HEM MOJIOXKEHUA Ha YaCTHOMPaBOBble OTHOLLEHNSA CybbekToB
MeXAYHapOoO4HOro X03NCTBEHHOI O (FpakaaHckoro) obopoTa. B ntore MHCTpyMeEHT,
Ka3anocb Obl, Ny6/INYHOro NpasBa - MeXXAyHapoHbIN LOrOBOP - aKTUBHO NpUMeHSAeTCs B
Chbepe pernameHTaunm 6eccrnopHO YaCTHOMPaBOBbLIX OTHOLUEHU, U3 KOUX CKJlaAblBaeTCs
06beKkT perynmposaHusa B MYI. B cBeTe 3TOro pellieHue BONpoca 0 xapakTepe, rnpaBoBomn
npupoae n cooTHoweHnn MYMN ¢ mexxgyHapoaHbIM Ny6ANYHBIM NPaBOM COCTOUT B
nognep>xXkKe Te3nca 0 ero npuHanlexxHoCTU K BHYyTpUrocygapcTeeHHoOMY npasy. [pu
CYMMWNPOBAHNN HEKOTOPbLIX NTOFOB OLLEHKN "MeXXAyHapo4AHO-MpaBoBbIX" (MX
MoanuKaumnin), a TakxKe "BHYTPUrocyfapCTBeHHbIX" KOHUENUUin onpegeneHns npupoabl
n mecta MYl B HOpMaTUBHON CUCTeMe NpuBeKaeT K cebe BHMMaHWe criefyowmn akT.

Mpu BcemM pa3Hoobpa3nm ToYeK 3peHNs BCE OHW NOAYEPKUBAIOT CBA3b MeXAyHapoaHOro
4aCTHOro NpaBa C MeXAyHapoaHbIM NMpaBoM. MpuyeM npmuBepXeHLamMn naem o
BHYTPUIroCy4apCTBEHHOW NMpuHaaiexxHocT MYM B kayecTse ocoboi, cneuuncpunyeckon
"0TpPac/N HaLUMOHAIbHOIO NMpaBa" 3TOT MOMEHT BblAenaeTcs naxke 6osblue, YeM B
MeXXYHapOo4HO-MPaBOBbIX KOHUENUMSAX, 4TO, COBCTBEHHO rOBOPS, Kak pa3 1 CIYXUT
0060CHOBAHMEM €ro YHUKAJIbHOCTU, @ 3Ha4YUT, N CaMOCTOATENIbHOCTW 3To obnacTu
npa.a.

OpfHako, cornalwasch € YaCTHOMNPABOBOM HarMpPaB/IEHHOCTbLIO perysnpyemMbiX OTHOLLEHUN,
cnepyeT caoenaTh CYyLeCTBEHHYIO OrOBOPKY: OHa HW B KOeM CJlyqae He O0J1)KHa
npesasnpoBaTb Haj APYron NX CYLLHOCTbIO, KOTopas n obycnosnneaeT cneyndpuyHoOCTb
obbekTa B aHHOM CJly4ae, a 3Ha4YnUT N aBasgeTcsa onpepenswowen - ab initio, nx
MeXXOYyHapOo4HOW NMpupoaon.

CnepyeT NoAYepKHYTb, 4TO onpeneneHne obbekTa MUI 4yepes KaTeroputo
"MHOCTPaHHOr 0 3/1eMeHTa" NCKaXkaeT r1aBHOe B peryanpyeMblix o0OLLeCTBEHHbIX
OTHOLWEeHnAX. BMecTe C TeM OTHeCeHne MeXAyHapo4HOro YacTHOro npaea K cepe
BHYTPUIrOCyLApCTBEHHOIr0 npaBa KOHKPETHOro rocygapcrBa He JOJ/IXKHO TPaKTOBaTbCA
KakK forMa n noHMMaTbCsa hopMasibHO. PacCMOTpeHHoe Bbille OeNCTBUTEIbHOe
cofep>XaHme NoHATUA "MeXxayHapoaHbIn", NCMOJIb3yeMOe B 3aKpenJieHNn Takoro



HanMeHOBaHMSA 3@ JaHHOW COBOKYMHOCTbIO HOPM, AaeT KJII0Y He TOJIbKO K ornpeaeneHunto
MecTa MYI B opngn4yeckom HOpMaTUBHOW CUCTEME, HO U YSCHEHUIO XapaKTepa
B3aMMOCBS3EN MEXAY MEXAYHAPOAHbIM NYONNYHBIM N MEXAYHAPOAHBLIM YaCTHbIM
npaBoM.
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